Introduction
It is now hardly a disputed matter that the primary law of the EU may produce horizontal effect, that is to say it may enable individuals to invoke certain of its provisions vis-à-vis other individuals. Less explored is the fact that certain provisions of the Charter -within the scope of EU law and which are an expression of the general principle of equality -also produce effects vis-à-vis other individuals. The Court of Justice has exclusive powers to determine which provision has such effect and which lacks it. If a particular provision of the Charter has been implemented by a directive and if it has been intended to facilitate the application of a specific general principle of law, then it has horizontal effect. Otherwise it lacks it. The Court of Justice has developed its case law on the horizontal effect of the Charter by interpreting the directives particularly in the area of employment law or by adjudicating on their validity with the Charter. Despite the wording of Article 51(1) of the Charter which governs the Charter's scope of application, and according to which individuals may invoke fundamental rights vis-à-vis the institutions, bodies, offices and agencies of the Union and the Member States only when they are implementing Union law, the Court of Justice has interpreted it broadly and has held in a number of cases that certain provisions of the Charter directly apply in relationships between individuals. Further, in the future, one may expect an increase of cases where the Court of Justice is confronted with situations which raise the question of the right to rely, in proceedings between private persons, on directives which contribute to ensuring observance of fundamental rights, since among the fundamental rights contained in the Charter are a number which are already part of the existing body of EU law in the form of directives.
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Whilst the Court of Justice's case law on the horizontal effect of the Charter mainly results from preliminary references concerning the directives on employment law, the aim of this article is not to focus on that particular area of law but to examine the horizontal effect resulting from the Charter which forms a part of the primary law of the EU. I will address, in the first place, the most basic questions about the definition of the horizontal effect of fundamental rights in EU law and the justifications for it. Next, I will discuss the relevant case law where the Court of Justice has recognised horizontal effect by applying a general principle of equality, a Treaty or a Charter provision. This case law concerns different forms of prohibition of discrimination which are enshrined in the chapter 'Equality' 4 of the Charter. I will also analyse the case law where the Court of Justice has not recognised the horizontal effect of the Charter. Presently, these are the right to annual leave and workers' right to consultation and participation in an undertaking, which can be found in the chapter 'Solidarity' 5 of the Charter. Although these rights constitute Olivier De Schutter, 'Les droits fondamentaux dans l'Union européenne: une typologie de l'acquis' in Emmanuelle Brebosia and Ludovic Hennebel (eds), Classer les droits de l'homme (Bruylant 2004) 315. The author cites, among other things, workers' protection in the event of unjustified dismissal (Article 30), the right to fair and just working conditions (Article 31), the prohibition of child labour and protection of young people at work (Article 32), the right to reconcile family and professional life (Article 33), and the right of migrant workers to social security (Article 34(2)).
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This chapter contains provisions concerning equality before the law (Article 20), nondiscrimination (Article 21), cultural, religious and linguistic diversity (Article 22), equality between men and women (Article 23), the rights of the child (Article 24), the rights of the elderly (Article 25) and the integration of persons with disabilities (Article 26).
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This chapter contains provisions concerning workers' right to information and consultation within the undertaking (Article 27), the right of collective bargaining and action (Article important principles of European social law, the Court of Justice has not recognised them as general principles of law. Finally, I will argue that the exclusion of the horizontal effect of these provisions undermines the full effectiveness of EU law since, firstly, the right to seek compensation by way of damages from a Member State does not act as a sufficient deterrent on the latter and, secondly, waiting for the national legislator to adopt new legislation which is in conformity with EU law puts the party at the Member State's mercy at least as far as the length of the political process of the adoption of acts implementing the directive is concerned. I will solely examine the concept of horizontal effect in an EU environment and will not study cases before the national courts in the Member States or with regard to the European Convention on Human Rights in relation to the enforcement of fundamental rights by private parties against other private parties. Likewise, I will not discuss horizontal effect in the sphere of EU consumer protection law.
The notion of horizontal effect of fundamental rights
On a more general level, the horizontal effect of fundamental rights pursues social goals in the sense that it guarantees fairness in the relationships between individuals. In particular, its role is to neutralise asymmetries in contractual relations between individuals. One of the examples is the employment relationship where the weaker party is not able to protect itself sufficiently from the other party which is in a stronger economic and social position. In such circumstances, the intervention of supranational law is required in order to protect one individual from another. Therefore, horizontal effect is intended to provide a minimum of social justice in the private relations of individuals in order to guarantee basic fairness to the 'weaker' party.
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There is no unequivocal definition of horizontal effect. According to Ganten, 7 norms given horizontal effect bind the citizens of the Member States in their mutual relations, ie inter se. Hartcamp 8 argues that a Treaty provision produces horizontal effect when it may be directly ap-28), the right of access to placement services (Article 29), protection in the event of unjustified dismissal (Article 30), fair and just working conditions (Article 31), prohibition of child labour and protection of young people at work (Article 32), family and professional life (Article 33), social security and social assistance (Article 34), health care (Article 35), access to services of general economic interest (Article 36), environmental protection (Article 37) and consumer protection (Article 38). plied to legal relationships between individuals, in the sense that subjective rights and obligations are created, modified, or extinguished between individuals. Prechal 9 assesses that horizontal direct effect concerns a situation where a private party invokes EU law against the rules or measures of a private party that are arguably in breach of Community law, with the qualification that these rules or measures do not regulate the exercise and access of free movement in a collective manner. De Mol considers that horizontal effect means that a fundamental right can apply as an autonomous ground for review before a national court in a dispute between private parties.
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In this contribution, I will use the concept of horizontal effect in the broad sense as a right of a private party to rely vis-à-vis another private party directly on a provision of the primary law of the EU.
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Whilst there is no univocal definition of the horizontal effect of EU fundamental rights, it is certain that it limits the private autonomy of individuals because they have to respect fundamental rights in their contractual relationships. In fact, legal orders of the Member States are grounded on the liberal values of the private autonomy of the parties to conclude contracts in the sense that public law should not interfere with their decisions. This right of choice includes a decision on whether private parties will conclude a contract, with whom they will conclude it, and, finally, what the content of their contractual relationship will be. However, the freedom of private parties to conclude contracts between themselves is not absolute and may be limited, for example, by the general principle of equality (Charter). In this context, two situations are likely to occur. One would be that a contractual clause is subjected to a review for its consistency with a general principle of equality (Charter) and, if it is considered incompatible with the latter, it would be declared null and void. In such a situation, an EU norm applies directly between private individuals (substitution effect). The second situation would be where the contract is based on a national norm. If the former, after a review in the light of the general principle of equality (Charter), is declared incompatible with the latter, then the provision of EU primary law excludes the application of the inconsistent national norm between individuals (exclusion effect).
The horizontal effect of fundamental rights has been developed by the Court of Justice, but the reasons for its introduction are known only in part. It follows from its decisions that it has been grounded on the effectiveness of EU law and on the pursuit of social justice. Whilst in Defrenne II, 13 Mangold 14 and Kücükdeveci 15 the Court of Justice emphasised the effectiveness of the primary law of the EU, in Angonese it grounded it on the promotion of the free movement of workers.
16 Independently of the grounds for its decisions, it is not clear what the Court of Justice means by the 'effectiveness of EU law'. On this point, the horizontal effect lacks its justification. Does the Court of Justice mean that other means of redress for EU law violations, such as an action for the compensation of damages, an action of the Commission against a Member State, or the duty of consistent interpretation of EU law are not effective tools and thus an alternative intervention of EU law is needed? Does the Court of Justice, by effectiveness of EU law, mean that its intervention in the private sector is as important as that in the state sector? Would a lack of horizontal effect mean that the number of breaches of the general principle of equality will be substantially higher in the private sector? These questions are unanswered by the Court of Justice, so it remains unclear why the effectiveness or promotion of a certain freedom is a rationale for horizontal effect.
One can argue that the horizontal effect of the Charter provisions as expressions of a general principle of law and which have been made concrete with directives is compensation for the lack of horizontal effect of directives. In this sense, Advocate General Bot opines in Kücükde-veci 17 that when it is apparent that the national legislation in question implementing a directive is contrary to EU law, it is not contested that the national court, within the limits of its jurisdiction, has to ensure the full effectiveness of EU law when it determines the dispute before it.
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However, national courts may sometimes be confronted with limitations arising from EU law itself. Thus, where proceedings between individuals are concerned, a directive cannot of itself impose obligations on an individual and cannot therefore be relied on as such against an individual.
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Due to this inevitable constraint of the directives, the Court of Justice developed the concept of indirect effect of directives. According to this concept, in applying national law, the national court called on to interpret it is required to do so, as far as possible, in the light of the wording and the purpose of the directive in question, in order to achieve the result pursued by the directive.
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However, this concept also has its limits. A national court cannot always interpret the national law 'as far as possible' in the light of the directive. 21 In such situations, the effectiveness of EU law would be put at risk. If it is true that an injured party may bring an action in tort against a recalcitrant Member State, 22 those national authorities and national courts that show least respect for EU law in general are unlikely to show any greater respect for this action, the application of which remains in the hands of national courts.
23 Similarly, the Commission is able to handle just a small number of breaches. 24 Furthermore, it may take a while for a national legislator to harmonise its legislation with EU law. It results from these considerations that due to the constraints stemming from the lack of application of directives between individuals, the horizontal effect of the fundamental rights of the EU is necessary in order to assure the full effectiveness of EU law and the effective protection of fundamental rights. In addition, 'a duty of the national court to disapply conflicting national law which is in conflict with a general principle of law' may be considered as a sanction imposed on a Member State for not having implemented a directive within the specified time period.
25 However, a disapplication of national law and an application instead of a norm of EU law having horizontal effect is limited in time to the moment a national legislator harmonises it with EU law.
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It follows from the foregoing considerations that the existence of horizontal effect is surrounded by uncertainties as to its grounds of existence, its definition and its scope. However, it can at least be firmly argued, in particular from Defrenne II and Angonese and from the case law referring to these cases, that the Court of Justice has recognised it as far as fundamental rights are concerned based on the objective of social justice.
Application of fundamental rights 'within the scope of EU law'
The scope of the application of the Charter is a question connected with its horizontal effect. With regard to this question, Article 6(2) of the Treaty on European Union provides that the provisions of the Charter shall not extend in any way the competences of the Union as defined in the Treaties. Likewise, the Charter, pursuant to Article 51(2) thereof, does not extend the field of application of EU law beyond the powers of the EU or establish any new power or task for the EU, or modify the powers and tasks as defined in the Treaties.
According to the existing case law of the Court of Justice, a situation must fall within the scope of EU law for a general principle of law or a Charter to apply. 27 The least contested situation is if the situation falls within the scope of a directive which gives effect to the Charter principle which is an expression of a general principle of law. Then, the Court of Justice will not hesitate to recognise the horizontal effect of a fundamental right and will decide the case on the merits. However, the Charter cannot apply to a situation falling outside the scope of EU law, since the requirements flowing from the protection of fundamental rights are binding on Member States 'whenever they implement EU law'. 28 In such a situation, the Court of Justice will reject the applicability of EU law. Some contested situations exist where there is no Member State's implementing legislation, but the subject matter nevertheless falls within the scope of EU law and thus the principle of equality from the Charter is applicable.
29 Therefore, the term 'whenever they implement EU law' must be understood broadly and also covers situations which fall within the scope of EU law despite the fact that there is no implementing national legislation. This field of application of the fundamental rights of the European Union is borne out by the explanations relating to Article 51 of the Charter, which, in accordance with the third subparagraph of Article 6(1) TEU and Article 52(7) of the Charter, have to be taken into consideration for the purpose of interpreting it. According to those explanations, 'the requirement to respect fundamental rights defined in the context of the Union is only binding on the Member States when they act in the scope of Union law'.
An illustrative example of the application of fundamental rights within the scope of EU law is the opinion of Advocate General Sharpston in Bartsch 30 where she argued that the situation giving rise to the reference does not fall within the scope of EU law. The case concerns the occupational pension scheme of Bosch-Siemens Hausgeräte GmbH ('BSH'). Paragraph 6(4) of the scheme's guidelines provided for a pension to be paid to the widow(er) of an employee who has died during his or her employment relationship, if certain conditions have been met. However, payments will not be made if 'the widow/widower is more than 15 years younger than the former employee'. The widow, Mrs Bartsch, was born in 1965, whereas Mr Bartsch was born in 1944 and died in 2004 whilst employed by BSH. Therefore, one of the conditions for the widow's pension was not met. The respective Advocate General considered that there was no pertinent specific substantive rule of Community law governing the situation in question. In those circumstances, she considered that the general principle of equality, and specifically equal treatment irrespective of age as identified by the Court of Justice in Mangold, cannot be applied horizontally. In so saying, she added that she accepted that such a general principle can apply (both vertically and horizontally) to the extent that it does so within a specific EU law framework. 31 The Court of Justice followed her opinion. 
Specific applications of the general principle of equal treatment between private parties
Traditionally, the principle of equality binds the Union institutions and also the Member States, where they implement, or act within the scope of, EU law. In certain circumstances, it may bind natural and legal persons. This occurs in particular in the areas of prohibition of discrimination on grounds of nationality and sex discrimination. 
General principle of equal pay for equal work (Article 23(2) of the Charter)
Indeed, the horizontal effect of fundamental rights of the EU concerning the application of the general principle of equality -the principle of equal pay and prohibition of discrimination on grounds of nationality -existed in the primary law of the EU and was, therefore, legally binding before the adoption of the Charter. So, the horizontal effect of these provisions was, when the Charter was adopted, a well-established rule rather than an exception. Moreover, since corresponding provisions also exist in the Charter, the horizontal effect is also recognised for the latter provisions. In any case, it would be paradoxical if the introduction of the Charter reduced the protection of fundamental rights in primary law.
34
The 'core' case where the Court of Justice ruled that a Treaty provision concerning a fundamental right has horizontal effect is Defrenne II. It concerned the interpretation of Article 119 of the EEC Treaty 35 (Article 157 TFEU and Article 23(2) of the Charter). In 1970, Gabrielle Defrenne, an air hostess who worked for the Belgian airline Sabena, brought a legal action against the airline in a Belgian court because it had paid her less than male cabin crew doing the same work. She claimed back-payment of the difference. The Belgian court made a preliminary reference to the Court of Justice and the central question was whether Article 119 of the EC Treaty has direct effect. The wording of this article clearly indicates that it is addressed to the Member States and that they should bring it into force. However, the Court of Justice ruled that Article 119 of the EEC Treaty conferred rights directly on individuals in Member States and that it has horizontal effect. In paragraph 39 which, due to its importance, is reproduced below, the Court of Justice stated:
33 Takis Tridimas, The General Principles of EU Law (2nd edn, OUP 2007) 74-75. 34 Opinion of AG Cruz Villalón (n 2) paras 34, 35. 35 It provided: 'Each Member State shall during the first stage ensure and subsequently maintain the application of the principle that men and women should receive equal pay for equal work'. Whilst Member States had not implemented Article 119 by 31 December 1961 when the first stage for bringing the Treaty into operation ended, they fixed 31 December 1964 as the new date. Since several Member States did not meet this deadline, the Council issued a directive on equal pay which had to be implemented within one year.
In fact, since Article 119 is mandatory in nature, the prohibition on discrimination between men and women applies not only to the action of public authorities, but also extends to all agreements which are intended to regulate paid labour collectively, as well as to contracts between individuals.
After the Court of Justice observed that this provision was formally addressed to the Member States and that it was sufficiently precise to produce direct effect, it went on and 'identified and isolated' the general principle of equal pay for equal work.
36 By assessing that this provision was 'mandatory in nature', the Court of Justice meant that it was not subject to private autonomy.
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This reasoning of the Court of Justice reminds us partly of the one adopted in Van Gend en Loos. 38 In fact, Article 12 of the EEC Treaty was formally addressed to the Member States: it imposed an obligation on them but did not expressly grant any corresponding right to individuals to import goods free of any duty imposed after the establishment of the EC. Nor did it state that any such duty would be invalid. One would therefore think that it was not directly effective. However, the Court of Justice took the view that this provision is not prevented from being directly effective merely because it is formally addressed to the Member States and does not expressly confer rights on private individuals. 39 The Court of Justice ruled that 'the very nature of this prohibition' makes it ideally adapted to produce direct effects in the legal relationship between Member States and its subjects. 
General principle of non-discrimination on grounds of nationality (Article 21(2) of the Charter)
As far as the prohibition of discrimination on grounds of nationality is considered, the Court of Justice held in Angonese that a job applicant could sue a private bank before a national court by invoking the principle of free movement of workers -a specific expression of the general 36 principle of equality -from Article 39 of the EC Treaty 41 (Article 45 of the TFEU and Article 21(2) of the Charter), recognising thus that this provision of the Treaty has horizontal effect. The Court of Justice reasoned that the findings in Defrenne II could by analogy apply, since the general principle of equal pay for equal work and the general principle of nondiscrimination on grounds of nationality as expressed by the free movement of workers are 'mandatory in nature' and therefore the prohibition of discrimination applied equally to all agreements intended to regulate paid labour collectively, as well as to contracts between individuals. In addition, the Court of Justice considered that the fact that a certain provision of a Treaty is formally addressed to the Member States does not prevent rights from being conferred at the same time on any individual who has an interest in compliance with the obligations thus laid down. (1) of that directive, the application of unisex rules on premiums and benefits. Recital 18 to Directive 2004/113 expressly states that, in order to guarantee equal treatment between men and women, the use of sex as an actuarial factor must not result in differences in premiums and benefits for insured individuals. It recalled that Recital 19 to that directive describes the option granted to Member States not to apply the rule of unisex premiums and benefits as an option to permit 'exemptions'.
The Court of Justice opined that Directive 2004/113 is based on the premise that, for the purposes of applying the (general) principle of equal treatment for men and women, enshrined in Articles 21 and 23 of the Charter, the respective situations of men and women with regard to 41 On the grounds of this judgment, private parties may invoke Articles 21(1) and 23 of the Charter directly against private insurance companies. In fact, the judgment concerns all insurance contracts whether concluded with a state-owned or a private insurance company. It imposes an obligation on all insurance companies that contracts concluded after 21 December 2012 shall not use gender as an element for discrimination with regard to the calculation of insurance premiums.
General principle of non-discrimination on grounds of age (Article 21 (1) of the Charter)
The Court of Justice in Mangold and Kücükdeveci 'discovered' the general principle of non-discrimination on grounds of age. While the Charter is in its entirety probably not binding on private individuals, certain grounds mentioned in its Article 21(1) are because they are an expression of a certain general principle of law. In contrast, a Charter provision as such or which is not an expression of a general principle of law has no horizontal effect. authorises, without restriction, unless there is a close connection with an earlier contract of employment of indefinite duration concluded with the same employer, the conclusion of fixed-term contracts of employment once the worker has reached the age of 52. Article 6(1) provides that, notwithstanding Article 2(2), Member States may provide that differences of treatment on grounds of age shall not constitute discrimination, if, within the context of national law, they are objectively and reasonably justified by a legitimate aim, including legitimate employment policy, labour market and vocational training objectives, and if the means of achieving that aim are appropriate and necessary.
Advocate General Tizzano and the Court of Justice concluded that paragraph 14(3) of the TzBfG must be considered to go beyond what is appropriate and necessary in order to attain the objective pursued since it takes into consideration age as the sole factor.
However, in response to the question referred, Advocate General Tizzano proposed that a national court, hearing a dispute involving private parties only, cannot disapply, at their expense, provisions of national law which are in conflict with a directive. In fact, in view of the duties that flow from the second paragraph of Article 10 of the EC Treaty and the third paragraph of Article 249 of the EC Treaty, the national court is bound to construe those provisions as far as possible in the light of the wording and purpose of the directive, in order to achieve the result sought by it, and this applies also in the cases of directives for which the deadline for transposition into national law has not yet expired. had not yet expired. In this regard, the Court of Justice, by applying quite an innovative approach, emphasised that Directive 2000/78 does not itself lay down the general principle of equal treatment in the field of employment and occupation, but only lays down a general framework for combating discrimination on the grounds of religion or belief, disability, age or sexual orientation. It is well known that a directive is an act of secondary law of the Union and is as such subordinated to Union acts which are of a higher hierarchical order. In this context, the Court of Justice stated that the source of the 'new' principle underlying the prohibition of those forms of discrimination is found, as is clear from the third and fourth recitals in the pream- 
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This reasoning led the Court of Justice to the finding that the prohibition of discrimination on grounds of age is a general principle of law.
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It is well known that general principles of law apply in horizontal and vertical relations, 51 so the mentioned general principle of law perfectly applies in a relation between private parties such as that in the main proceedings where Mr Mangold concluded a fixed-term work contract with Mr Helm. In the light of these considerations, it was immaterial whether the implementation deadline for Directive 2000/78 had expired or not, because the national legislator is in any event bound by general principles of law.
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Furthermore, the finding that the prohibition of discrimination on grounds of age is a general principle of law has far reaching consequences. In this respect, the Court of Justice made the following important statement. By referring to its previous case law in Simmenthal 53 and Solred, 54 it stated that:
it is the responsibility of the national court, hearing a dispute involving the principle of non-discrimination in respect of age, to provide, in a case within its jurisdiction, the legal protection which individuals derive from the rules of Community law and to ensure that those rules are fully effective, setting aside any provision of national law which may conflict with that law. norms of EU law according to which a directive that has been adopted to facilitate the implementation of the general principle of equal treatment and non-discrimination cannot reduce the scope of that principle. In fact, the Court of Justice has envisaged the relationship between a norm of primary EU law and a norm of secondary legislation. A comparison can usefully be made between the way in which it has approached the relationship between Article 119 of the EEC Treaty (which became Article 119 of the EC Treaty (Articles 117 to 120 of the EC Treaty have been replaced by Articles 136 EC to 143 EC)), which lays down the principle of equal pay for male and female workers, and Directive 75/117/EEC. 57 In its judgment in Defrenne II, which was regrettably not referred to in Mangold, the Court of Justice stated that Directive 75/117 provides further details regarding certain aspects of the material scope of Article 119 of the EEC Treaty and also adopts various provisions whose essential purpose is to improve the legal protection of workers who may be wronged by failure to apply the principle of equal pay laid down by that article. It considered that the directive was intended to encourage the proper implementation of Article 119 of the EEC Treaty by means of a series of measures to be taken at the national level without, however, reducing the effectiveness of that article. In its judgment in Jenkins, 58 the Court held, with the same line of reasoning, that Article 1 of that directive, which is principally designed to facilitate the practical application of the principle of equal pay outlined in Article 119 of the EEC Treaty, in no way alters the content or scope of that principle as defined in that article. The Court referred to that case law in Cadman. 59 Advocate General Bot concludes that it is perfectly logical that the Court of Justice considered in Mangold that the fact that the time-limit for the transposition of Directive 2000/78 had not expired could not undermine the effectiveness of the principle of non-discrimination on grounds of age and, in order to ensure that effectiveness, the national court had to disapply provisions of national law which were contrary to Community law.
Kücükdeveci

60
The Court of Justice in its case law stated that it is settled case law that even a clear, precise and unconditional provision of a directive does not apply in proceedings exclusively between private parties, and that the second sentence of paragraph 622 (2) The Court of Justice followed the opinion of the respective Advocate General and confirmed, referring to Mangold and Defrenne II, that the general principle of non-discrimination as given expression in Directive 2000/78 and in Article 21(1) of the Charter applies in proceedings between private parties. In particular, the Court of Justice stated that Directive 2000/78 merely gives expression to, but does not lay down, the principle of equal treatment in employment and occupation, and that the principle of non-discrimination on grounds of age is a general principle of law in that it constitutes a specific application of the general principle of equal treatment.
63 Consequently, the Court of Justice held that:
it is for the national court, hearing a dispute involving the principle of non-discrimination on grounds of age as given expression in Directive 2000/78, to provide, within the limits of its jurisdiction, the legal protection which individuals derive from European Union law and to ensure the full effectiveness of that law, disapplying if need be any provision of national legislation contrary to that principle.
(Hereinafter: the Mangold/Kücükde-veci approach.)
The Mangold/Kücükdeveci approach -has very wide implications. A national judge has to disapply 'any' provision of national law which may conflict with a general principle of law, providing that the provision of national law falls within the scope of application of EU law and in particular has been adopted to implement a directive. This may include national law in all fields, such as constitutional, administrative, criminal, civil and employment law, and law adopted by any organism of the state, such as a national assembly, government or a local entity. It may also include national judicial decisions of any court, including a constitutional court.
Main critiques of the Mangold/Kücükdeveci approach
The reasoning of the Court of Justice in Mangold and consequently in Kücükdeveci has been criticised in many ways. At the time of the pronouncement of this judgment, neither international documents on human rights nor the majority of the constitutional traditions of Member States explicitly banned this ground of discrimination, 65 so the Court of Justice lacked the necessary basis for discovering a new general principle. Moreover, a reference to Article 21 of the Charter would in this regard not be fruitful since back then it was not a binding document but a mere 63 ibid, para 50. 64 ibid, para 51. In his opinion, the Court of Justice had used that concept to defuse the objection that at the material time the period allowed for the transposition of Directive 2000/78 had not yet expired for Germany, and by applying this concept, the Court of Justice was able to avoid the question about whether the directive has horizontal effect. However, he argued that neither Article 13 EC nor Directive 2000/78 necessarily reflects an already existing prohibition of all the forms of discrimination to which they refer. Rather, the underlying intention was in both cases to leave it to the Community legislature and the Member States to take appropriate action to that effect.
68 He supported his allegation with Grant, 69 in which the Court of Justice concluded that Community law, as it stood, did not cover discrimination based on sexual orientation. 70 He recalled that if the Mangold judgment was followed, the so-called domino effect could occur because not only prohibition on grounds of age, but all specific prohibitions of the types of discrimination referred to in Article 1 of Directive 2000/78 would have to be regarded as general principles of law.
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Advocate General Ruiz-Jarabo Colomer took the view in Maruko 72 that the 'essential character' of the right to non-discrimination on the ground of sexual orientation which can also be found in Article 21(1) of the Charter is of a different order to that which the Court attributed to the principle of non-discrimination based on age in Mangold. However, it is unclear what he meant by this opinion, given the fact that it seems that this provision of the Charter does not differentiate between the level of le- gal protection accorded to the principle of non-discrimination on grounds of age and that on grounds of sexual orientation.
However, the Court of Justice does not seem to share these doubts. In fact, it follows from its ruling in Römer 73 that the prohibition of discrimination on grounds of sexual orientation in Article 21(1) of the Charter is a general principle of law.
In Kofoed, 74 Advocate General Kokott points out a danger for the legal certainty of EU law. She stated that, in cases falling within the scope of Directive 90/434, 75 a general principle of Community law prohibiting the misuse of law has been given specific effect in Article 11(1)(a) of the directive and has been expressed in a concrete manner. She warned that if it were to be permitted, in addition, to have recourse to a general principle which in terms of content is much less clear and precise, there would be a danger, thus, that the harmonisation objective of Directive 90/434 would be undermined and the legal certainty surrounding the restructuring of companies which it seeks to achieve would be jeopardised. Moreover, such an approach would undermine the prohibition, already mentioned, on directly applying untransposed provisions of directives to the detriment of individuals.
Evaluation of the critiques
The only weak point of the Mangold/Kücükdeveci approach is that the Court of Justice did not manage to reconcile, on grounds of clear and persuasive arguments, the effects a directive may produce and the effects of the application of the general principle of non-discrimination.
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However, Kücükdeveci can be considered as a partial clarification of Mangold since the Court of Justice explained that it is the general principle of law expressed in a directive and in a Charter provision which applies between private parties. One may argue that it is regrettable that back in Mangold the Court of Justice did not for the first time refer to the Charter, taking into account that Article 21(1) of the Charter explicitly provides, inter alia, that for measures which fall within the scope of Union law, any discrimination based on any ground such as age shall be prohibited. However, the Charter was at the time not a legally binding document but a mere declaration. Therefore, reference to it would not calm the many critiques of this judgment. Despite a great deal of criticism, the German Constitutional Court (Bundesverfassungsgericht) held that Mangold was not a case ultra vires with regard to the conferral of powers to the EU. 77 Firstly, it considered that the situation of Mangold was regulated by legislation transposing Directive 2000/78. Secondly, it took the view that the Court of Justice did not fundamentally alter the division of competences in limiting the discretion of the German legislator before the date for the transposition of Directive 2000/78 had passed. Thirdly, it stressed that by 'inventing' a new general principle of law, the Court of Justice had not created a new competence of the European Union, since Directive 2000/78 which creates a general framework for combating age discrimination was passed by the Council, so that it was the Member States who had extended the competences of the Union in this area. 
Dominguez and the silence of the Court of Justice
In Dominguez, the Court of Justice did not at all address the issue of whether the right to paid annual leave from Article 31(2) of the Charter applies in a proceeding between private parties, 79 despite the fact that it was specifically asked by the referring court to do so. Since there was a normative conflict between a national provision of law and a directive, the national court asked the Court of Justice whether Article 7 of Directive 2003/88 80 must be interpreted as meaning that in proceedings between individuals a national provision which makes entitlement to paid annual leave conditional on a minimum period of actual work during the reference period, which is contrary to Article 7, must be disregarded.
In contrast, the issue of horizontal effect was extensively discussed by Advocate General Trstenjak 81 who, among other things, emphasised the division of competences between the Union and Member States and stated that the first sentence of Article 51(1) of the Charter clearly deter- mines the entities bound by fundamental rights and that to assess the function of the fundamental right in Article 31 of the Charter according to its regulatory purpose amounts to nothing more than the establishment of a 'duty of protection' on the EU and the Member States. This view of the respective Advocate General can hardly be reconciled with the case law of the Court of Justice on the horizontal effect of the Treaty. Therefore, since the Charter does not recognise the horizontal effect of fundamental rights, she concluded that private individuals are not directly bound by the fundamental right in question. It can be added that the mentioned provision is neutral as to the question of the horizontal effect of the Charter since it neither prohibits it nor implies it. She added, as a further argument against the horizontal effect of fundamental rights in general, that private individuals cannot satisfy the legislative proviso contained in Article 52(1) of the Charter according to which '[a]ny limitation on the exercise of rights and freedoms recognized by this Charter must be provided for by law', since the laws can only be passed by the Union or its Member States. Even if the right to paid annual leave was a general principle of law, the respective directive is, in the opinion of the Advocate General, not specific enough.
The Court of Justice observed that the entitlement of every worker to paid annual leave must be regarded as a particularly important principle of European Union social law. It went on to consider that in the dispute in the main proceedings, the national court states that the first paragraph of Article L 223-2 of the French Labour Code (Code du travail), which makes entitlement to paid annual leave conditional on a minimum of one month's actual work during the reference period, is not amenable to an interpretation that is compatible with Article 7 of Directive 2003/88.
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However, the Court of Justice did not rule out the possibility for the national court to determine, taking the whole body of domestic law into consideration, in particular Article L 223-4 of the Code du travail, and applying the interpretative methods recognised by domestic law, with a view to ensuring that Article 7 of Directive 2003/88 is fully effective and to achieving an outcome consistent with the objective pursued by it, whether it can find an interpretation of that law that allows the absence of the worker due to an accident on a journey to or from work to be treated as being equivalent to one of the situations covered by that article of the Code du travail.
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If such an interpretation is not possible, the Court of Justice observed that it is necessary to consider whether on that direct effect against her employer, the CICOA, 84 in view of its legal nature. 85 In fact, the Court of Justice considers it possible that the public tasks entrusted to the CICOA might assimilate its position to that of the state, so that Article 7(1) of the Directive 2003/88 could accordingly be invoked against the CICOA. It entrusted this determination to the national court. If that provision fulfils the conditions required to produce a direct effect, the consequence would be that the national court would have to disregard any conflicting national provision. If that is not the case, the Court of Justice, referring to Pfeiffer and Others, observed that even a clear, precise and unconditional provision of a directive seeking to confer rights or impose obligations on individuals cannot of itself apply in proceedings exclusively between private parties.
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In such a situation, the party injured as a result of domestic law not being in conformity with EU law can nonetheless ask, if appropriate, for compensation for the loss sustained. 
Heimann 88
In this case, the Court of Justice did not find a normative conflict between the respective national provision and the right to paid annual leave. At the very outset, the Court of Justice noted that the entitlement of every worker to paid annual leave must be regarded as a particularly important principle of EU social law. 89 It is, as a principle of EU social law, expressly laid down in Article 31(2) of the Charter, which Article 6(1) TEU recognises as having the same legal value as the Treaties.
90 It is to be noted that the right to annual leave can, according to Article 52(5) of the Charter, be implemented by legislative and executive acts taken by institutions, bodies and agencies of the Union, and by acts of Member States when they are implementing Union law, in the exercise of their respective powers. Additionally, principles shall be cognisable only in the interpretation of such acts and in the ruling of their legality. In other words, provisions of the Charter which contain principles do not have horizontal effect in proceedings between individuals.
However, the Court of Justice pointed out that a worker's right to minimum paid annual leave, guaranteed by EU law, applicable in a situation where the worker could not fulfil his obligation to work during the reference period due to an illness, cannot be applied mutatis mutandis to the situation of a worker on short-time work, such as that in this case. Therefore, Article 31(2) of the Charter and Article 7(1) of Directive 2003/88 91 must be interpreted as meaning that they do not preclude national legislation or practice, such as a social plan agreed between an undertaking and its works council, under which the paid annual leave of a worker on short-time work is calculated according to the rule of pro rata temporis.
Association de médiation sociale: Provision of the Charter which is 'not sufficient in itself to confer individual rights on individuals'
In this case, the trade union 'Union départementale CGT des Bouches-du-Rhône' appointed Mr Laboubi as representative of the trade union section created within the AMS. The AMS is an association governed by private law, even if it has a social objective. It challenged that appointment and claimed that it had staff numbers of fewer than 11 and, a fortiori, fewer than 50 employees and that, as a result, it was not required, under the relevant national legislation, to take measures for the representation of employees, such as the election of a staff representative. Additionally, AMS considered that it was necessary to exclude from the calculation of its staff numbers, in accordance with Article L 1111-3 of the Labour Code, apprentices, employees with an employment-initiative contract or an accompanied-employment contract, and employees with a professional training contract ('employees with assisted contracts'). It is to be noted that because of the legal nature of the AMS, the trade union cannot rely on the provisions of Directive 2002/14, as such, against that association. One of the questions before the Court of Justice was, therefore, whether Article 27 of the Charter applies between private parties.
Opinion of the Advocate General
While the Advocate General Cruz Villalón in Association de médiation sociale proposed that the Mangold/Kücükdeveci approach should be extended to the right of workers to information and consultation 'within the undertaking' referred to in Article 27 of the Charter, the Court of Justice did not follow this opinion. The Advocate General based his proposal on the following arguments. Since the horizontal effect of fundamental rights is not unknown to EU law, it would be paradoxical if the incorporation of the Charter into primary law actually changed that state of affairs for the 91 worse. 92 He opined that Article 27 may be relied on in a dispute between individuals. In other words, that possibility cannot be denied on the basis of the argument that the Charter, as a consequence of the provisions of Article 51(1), has no relevance in relations governed by private law 93 and added that the right of workers to information and consultation within the undertaking, as guaranteed in Article 27 of the Charter, should be understood as a 'principle' for the purposes of Articles 51(1) and 52(5), and concluded, on the basis of the second sentence of Article 52(5) of the Charter, that Article 27 of the Charter, given specific substantive and direct expression in Article 3(1) of Directive 2002/14, 94 may be relied on in a dispute between individuals, with the potential consequences that this may have concerning the non-application of the national legislation. 95 Consequently, Advocate General Cruz Villalón proposed to the Court of Justice to interpret Article 27 of the Charter, given specific substantive and direct expression in Article 3(1) of Directive 2002/14, as meaning that it precludes national legislation which excludes a specific category of workers, namely those with 'excluded contracts', from the calculation of staff numbers for the purposes of that provision. 
Judgment of the Court of Justice
The Court of Justice did not follow Advocate General Cruz Villalón's opinion. Right at the outset, it emphasised that the fundamental rights guaranteed in the legal order of the European Union are applicable in all situations governed by EU law. 97 Thus, since the national legislation at issue was adopted to implement Directive 2002/14, Article 27 of the Charter is applicable to the case in question. 98 It went on to observe that Article 27 of the Charter, titled 'Workers' right to information and consultation within the undertaking', provides that workers must, at various levels, be guaranteed information and consultation in the cases and under the conditions provided for by EU law and national laws and practices. For this article to be fully effective, it must be given more specific expression in EU or national law. 99 It concluded that it is not possible to infer from the wording of Article 27 of the Charter or from the explanatory notes to that Article that Article 3(1) of Directive 2002/14, as a directly applicable rule of law, lays down and addresses to the Member States a prohibition on excluding from the calculation of the staff numbers in an undertaking a specific category of employees initially included in the group of persons to be taken into account in that calculation. 100 The important issue the Court of Justice addressed was whether the Mangold/ Kücükdeveci approach was transposable to Article 27 of the Charter. The answer of the Court of Justice in this respect was negative. While in its judgment the principle of non-discrimination on grounds of age, laid down in Article 21(1) of the Charter, is sufficient in itself to confer on individuals an individual right which they may invoke as such, the wording of Article 27 of the Charter is not. 101 The Court of Justice added that this finding cannot be called into question by considering Article 27 of the Charter in conjunction with the provisions of Directive 2002/14.
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Accordingly, in the same way as in Dominguez, a party injured as a result of domestic law not being in conformity with European Union law can nonetheless go through a national court in order to obtain, if appropriate, compensation for the loss sustained.
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It follows from the foregoing that Article 27 of the Charter, by itself or in conjunction with the provisions of Directive 2002/14, must be interpreted to the effect that, where a national provision implementing that directive, such as Article L 1111-3 of the Labour Code, is incompatible with EU law, that article of the Charter cannot be invoked in a dispute between individuals in order to disapply that national provision. 
Conclusions
The concept of horizontal effect of the Charter, in light of the existing case law on this subject, is not an unlimited one.
Firstly, it follows from its existing case law that the Court of Justice is not willing to transpose the Mangold/Kücükdeveci approach to provisions other than those which are a specific expression of the principle of equality in the chapter on 'Equality' of the Charter. Dominguez does not shed light on this approach, although Article 31(2) of the Charter states, in unequivocal terms, like Article 21(1) on the prohibition of discrimination, that '[e]very worker has the right to […] an annual period of paid leave' which amounts to a kind of minimum protection which must be accorded to every worker in the EU. However, the right to paid annual leave is, as the Court of Justice pointed out in Heimann, a 'particular important principle of European Social Law' and not a general principle of law. In contrast, the prohibition of non-discrimination on grounds of age in Mangold/Kücükdeveci is a specific application of the principle of equality which is a general principle of law applicable between private parties. Similarly, the prohibition of discrimination on grounds of sex and nationality is also a general principle of law, therefore granting horizontal effect to Articles 21(2) and 23 of the Charter.
Secondly, Association de médiation sociale is the first case which gives minimum criteria for distinguishing the provisions of the Charter which have horizontal effect from those which do not have such effect. The distinguishing criteria which can be deduced from that case are whether or not a provision of the Charter is 'sufficient in itself to confer individual rights on individuals'. Oddly enough, the Court of Justice does not mention that a certain provision must at the same time be an expression of a general principle of law, putting into question the central feature of the Mangold/Kücükdeveci approach. The Court of Justice does not explain what the content of 'sufficient in itself' is, leaving to itself a margin of discretion to decide on a case-by-case basis which provision of the Charter has horizontal effect and which does not. The concept partly resembles the vertical effect of a directive according to which a provision must be clear, unconditional and sufficiently precise in order to produce such an effect. However, in the light of the criteria arising from Association de médiation sociale, one may deduce from the clear and unequivocal wording of Article 31(2) that, in so far as this provision does not refer to the further implementing measures adopted by the EU or its Member States, it has horizontal effect. In contrast, a provision like Article 27 of the Charter which provides that workers must, at various levels, be guaranteed information and consultation in the cases and 'under the conditions provided for by European Union law and national laws and practices' is conditional upon the adoption of further measures. Several articles of the Charter include more general formulations excluding their direct effect, such as: 'under the conditions established by national laws and practices' (Articles 28, 30 and 35) or 'in accordance with the rules laid down in Union law and national laws and practices' (Article 34). Even if it is not expressly stated in Article 31(2), the right to paid annual leave is also conditional upon further implementing measures since at least its length and the authority for its approval must be determined in advance so that this right can be applied in practice. It is somehow difficult to understand that if the provision of the Charter is conditional upon the adoption of further implementing measures, it is not relevant for the assessment of its eventual horizontal effect if these measures really exist or not. One of the examples is Directive 2002/14 and the national legislations transposing it which implement Article 27 of the Charter. Nevertheless, the Court of Justice ruled that this circumstance is immaterial for the evaluation of an eventual horizontal effect of that provision. However, it results from the Mangold/Kücükdeveci approach, Defrenne II and Angonese that in this case law the Court of Justice held that it was immaterial that a provision of primary law of the EU was formally addressed to the Member States, preferring instead to recognise horizontal effect on the ground that a provision at issue was mandatory in nature. In the same sense, fundamental rights are also mandatory in nature since they cannot be limited by means of a private contract, but 'by law', as Article 52(2) of the Charter provides.
Thirdly, the concept of the horizontal effect of fundamental rights comes from its social function which is, as Seifert argues, the prevention of asymmetries in private contractual relationships, a tool which perfectly fits into the socio-economic rights contained in the chapter on 'Solidarity' of the Charter. Taking into account its function, as well as the fact that the Mangold/Kücükdeveci approach has been developed within the employment law acquis, it is odd that Article 52(5) of the Charter which seeks to distinguish the provisions of the Charter containing 'principles', ie socio-economic rights, was adopted with a view to rendering these rights largely non-justiciable. It is well known that several Member States feared that the recognition of particular economic and social rights in the Charter would result in the judicialisation of public policy, particularly in areas of significant budgetary importance. In fact, what would ultimately be called 'principles' were described in the initial drafts as 'social principles'. Although the adjective would later be removed, it is clear that the main concern of the authors of the Charter concerned rights to social benefits and social and employment rights.
105 However, the application of the Mangold/Kücükdeveci approach also implies financial concerns for the private actors, and the Court of Justice did not rule in Mangold that the authors of Article 13 of the EC Treaty did not presuppose direct effect for this provision, but rather gave priority to the action on the part of Member States. Therefore, budgetary implications for the Member States will not be the central issue preventing the eventual recognition of the horizontal effect of the 'Solidarity' rights in the Charter.
Fourthly, it follows from the Mangold/Kücükdeveci approach that the prevailing rationale of the Court of Justice for horizontal effect is the full effectiveness of EU law, although its meaning is difficult to discern. Notwithstanding that the Court of Justice has never explained what is meant by this legal concept and that this notion is to be deduced from other sources of EU law, such as the Opinions of Advocates General, it is not clear why the Court of Justice does not apply the same concept in Dominguez and Association de médiation sociale. As mentioned above, the right of the party injured to seek compensation of damages is not a legal remedy that acts as a sufficient deterrent for a Member State which violates EU law. Additionally, whether such an action is founded or not is decided by the courts of Member States. Likewise, the party injured may be reluctant to sue its own Member State also for other reasons, such as the high fees of court proceedings, their length, the number of legal conditions which have to be fulfilled for the success of such an action, and, finally, the unpredictability of the outcome of the proceeding. These deterrents, as well as the fact that the correct implementation of a directive lies in the hands of a national legislator (politics), and not with the court (law), water down considerably the protection that the chapter on 'Solidarity' of the Charter aims to guarantee.
Fifthly and lastly, paradoxically, the prevailing objective of the chapter 'Solidarity' of the Charter should be the reinforcement of the protection of the 'weaker' party and not the contrary. After all, by introducing more fairness into relationships between private parties, the horizontal effect of fundamental rights pursues the objectives of social justice. The shift of the case law of the Court of Justice towards this objective would constitute an important move towards the social character of the EU, taking into account, as the Preamble to the Charter and Article 2 of the Treaty on European Union stipulate, that the Union is founded on universal values of human dignity, freedom, equality and solidarity. The recognition of the horizontal effect of the Charter's socio-economic rights would contribute to these values on which the Union is founded.
The answer to the question that this article poses is, unfortunately, not positive in its entirety, since the full effectiveness of EU law, as far as the horizontal effect of numerous fundamental rights and, in particular, socio-economic rights are concerned, is still a goal to be achieved.
